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CRIMINAL PROCEDURE AMENDMENT (TRIAL BY JUDGE ALONE) BILL 2017 
Second Reading 

Resumed from 16 August 2018. 
HON ALISON XAMON (North Metropolitan) [10.19 am]: I rise to continue the remarks that I last made on 
this bill on 16 August last year. The delay between contributions on this bill is not remotely the fault of 
Hon Aaron Stonehouse, who introduced it. It is the unfortunate reality of the difficulty in finding time to give 
appropriate attention to private members’ bills. It is unfortunate, because as the Greens indicated the last time this 
bill was debated, we are highly in support of this proposed legislation, and certainly its policy intent, and we 
recognise further areas in which it will be useful to get further clarification and possibly look at amendments. In 
terms of its policy intent, however, we absolutely support the bill. 
The last time I contributed to this debate, I talked about the things that the bill will not change. There is a range of 
things that the bill will not interfere with. I went through some of the issues that will enable a person to choose 
a trial by judge alone as opposed to a jury. I talked about the possible extra burden on judges, which is a concern 
that has been raised with me, and about some of the ways in which that could easily be resolved. I talked about the 
possibility that it will increase the acquittal rates, and drew members’ attention to evidence that that is not a particular 
concern. I also talked about the increased transparency that this will provide, because it will require a judge to give 
reasons for their decision, as opposed to a jury, which is not required to give reasons for its decision. 
I now want to continue my contribution by talking about some other issues that may arise. The first is the need to 
ensure the informed consent of the accused. The judge-alone provisions in the South Australian, New South Wales, 
Australian Capital Territory and Queensland legislation include protections against uninformed consent by the 
accused. Those protections include requiring proof that the accused has received legal advice about the effect of 
the proposed order, and that the court is required to satisfy itself, before making the order, that the accused properly 
understands the effect of the proposed order. Neither section 118 of the act, nor the bill, contain such a protection. 
This protection is particularly important for people who do not speak English as their first language; people from 
culturally and linguistically diverse backgrounds; Aboriginal people; and people who have mental health issues or 
are cognitively impaired in some way. I would argue that such a protection is also appropriate for people for whom 
English is their first language, because although they may understand the meaning of the order, they may not fully 
appreciate its effects. I have raised this issue with Hon Aaron Stonehouse, and he has indicated that he has considered 
this issue but was persuaded during consultation to omit it in order to keep the bill simple. However, that is 
a different approach that has been at least contemplated. 
Various of the judge-alone provisions in other Australian jurisdictions also refer to jury tampering. We know that 
in a jury trial the impartiality of the jury is imperative. The New South Wales law contains a specific provision for 
the court to make the order without the accused’s consent if, in the court’s opinion, there is a substantial risk of 
jury tampering and that risk cannot be reasonably mitigated by other means. This bill provides a sensible protection. 
There is some merit in providing such a protection. However, as I have said, neither section 118 of the act, nor the 
bill, contain such a protection. 
Another concern that has been raised is the possibility that a judge-alone trial may whittle away an accused’s right 
to a jury trial. The papers by New South Wales public defenders to which I referred in my previous contribution 
stressed the importance of an accused’s right to a jury trial, and expressed concern that if the accused were to 
voluntarily forgo that right, it might increasingly be removed. Mark Ierace, SC, addressed this concern well in his 
paper. His comment was — 

However, to not advocate for sensible changes to criminal procedure where it is clearly warranted, for 
fear of facilitating an attack on fundamental rights at some indiscernible future point, is to submit to current 
poor policy by default, which would be a sad day for law reform. The remedy for such fears is a solid 
foundation in fundamental principle for the changes advocated, and vigilance. 

I concur with that commentary. If, in the future, a bill were introduced that would narrow the accused’s right to 
a jury trial, I think Parliament can, and will, scrutinise that. My more immediate concern is that if we find that 
accused people are taking up the new option of a trial by judge alone in droves, there might be such an impetus 
for a reduction of legal aid funding for jury trials that the accused will come under pressure to consent to a trial by 
judge alone for fear of being unrepresented or inappropriately represented. We need to be vigilant and ensure that 
those sorts of pressures are not brought to bear. The purpose of this bill is to increase options in the administration 
of justice, not limit them. Therefore, it is important that we continue to monitor any reduction in the availability 
of legal aid for those accused who want a jury trial. 
The Greens WA absolutely support the bill, in principle. We have some proposed amendments to it, but we have 
not put them on the supplementary notice paper as yet. I have had discussions with Hon Aaron Stonehouse behind 
the Chair and he has indicated that as this is a very important issue—with which I completely agree—and in order 
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that the bill not be left languishing on the notice paper, it is his desire that it be referred to the Standing Committee 
on Legislation to look at both the policy and structure of the bill. I am confident that if such a referral is agreed to, 
it will provide an opportunity for the concerns that I have put on the record to be canvassed and be reported to this 
house in a subsequent report. 

Discharge of Order and Referral to Standing Committee on Legislation — Motion 
HON ALISON XAMON (North Metropolitan) [10.27 am] — without notice: I move — 

(1) That the order of the day for the Criminal Procedure Amendment (Trial by Judge Alone) Bill 2017 
be discharged and the bill be referred to the Standing Committee on Legislation for consideration 
and report not later than 12 May 2020. 

(2) The committee has the power to inquire into and report on the policy of the bill. 
It is important to note that I have moved that amendment to the motion with the consent of Hon Aaron Stonehouse. 
HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Regional Development) [10.28 am]: 
I rise to indicate that the government will be supporting this amendment. This is a very interesting piece of legislation. 
Both Hon Aaron Stonehouse and Hon Alison Xamon have teased out some of the policy issues surrounding this bill. 
One area that I personally am concerned about in jury trials, particularly trials involving organised crime, is the ability 
for the jury to be intimidated. We often see, certainly in some other jurisdictions, cases that have resulted in an 
acquittal that is very surprising and referable only to the concern by jury members about their personal wellbeing. 
There are very, very real issues that need to be dealt with. There are questions; I know the member has, in the past, 
talked about cost savings. We are not clear on whether they would be realised, but we think the Standing Committee 
on Legislation is the perfect vehicle for going through and teasing out these issues. The Attorney General is certainly 
more than happy for the Legislative Council to do this work. It is my understanding that there is an intention to report 
back by May next year. The government enthusiastically supports the referral of the Criminal Procedure Amendment 
(Trial by Judge Alone) Bill 2017 to the Standing Committee on Legislation. 

HON AARON STONEHOUSE (South Metropolitan) [10.30 am]: I would like to thank Hon Alison Xamon for 
moving this motion and the government for agreeing to it. I understand that the opposition may be supporting it 
also. There are obviously concerns around making such a substantial change to our justice system; there are issues 
around cost and the impact it may have on access to jury trials. I think the best way to address these concerns is 
through the Standing Committee on Legislation, which is well equipped to look into this issue. I am interested to 
hear what other members have to say, but I hope everyone is brief because I have a lot of other things to do today. 
HON NICK GOIRAN (South Metropolitan) [10.31 am]: I rise on behalf of the opposition to indicate that we 
will be supporting the motion moved by Hon Alison Xamon to discharge this bill from the notice paper and 
refer it to the Standing Committee on Legislation. It is not my normal practice to speak on referral matters to 
the Standing Committee on Legislation, partly because I am the deputy chair of that committee, so I prefer, 
whenever possible, to not do so. However, on this occasion, apart from the fact that my learned friend the shadow 
Attorney General is away on urgent parliamentary business, I am pleased to contribute because I would like to say 
to Hon Alison Xamon and those who have participated in the crafting of this motion that the choice of 12 May 2020 
is excellent. I say that for the reason that there have been far too many occasions on which this committee, under the 
stewardship of Hon Dr Sally Talbot, has come under undue pressure to try to report within an unreasonable time 
frame. The time frame that has been put forward in this motion is entirely appropriate and reasonable, and will give 
members of the committee an opportunity to do justice to this inquiry. It is actually a quite interesting inquiry, and 
I am quite looking forward to participating in it. I do not want to feel constrained to have to report within 35 or 40 days, 
or some other unreasonable period. With those words, I indicate that the opposition will be supporting the motion. 
Question put and passed. 
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